
FRAP 33. Appeal Conferences

The court maydirect the attorneys— and, when appropriate, theparties— to participate
in oneor moreconferencesto addressany matter that mayaid in disposingoftheproceedings,
including simplifying theissuesand discussingsettlement.A judge or other persondesignated
by the court may preside over the conference,which may be conducted in person or by
telephone. Before a settlementconference,the attorneys must consultwith their clients and
obtain as much authority as feasible to settle the case. The court may, as a result of the
conference,enter an order controlling the course of the proceedingsor implementing any
settlementagreement.

(As amendedApr. 29, 1994; eff. Dec. 1, 1994; Apr. 24, 1998,eff. Dec. 1, 1998.)

11thCir. R. 33-1 KinnardMediationCenter.

(a) Filing Civil Appeal Statement.

A Civil AppealStatementis requiredin all civil appeals,exceptasprovidedin section(a)(3)
below.

(1) Civil appealsfrom UnitedStatesdistrict courts. Whennoticeofthefiling ofanoticeof
appealis servedpursuantto FRAP 3(d),theclerkof thedistrict courtshallnotify theappellant(s)
(andcross-appellant(s))thataCivil Appeal Statementform is availableasprovidedin section(a)(4)
below. Theappellant(s)(andcross-appellant(s))shallfile with theclerkofthecourtofappeals,with
serviceon all otherparties,anoriginal andonecopyofacompletedCivil Appeal Statementwithin
10 daysafterfiling thenoticeofappealin thedistrict court. ThecompletedCivil Appeal Statement
shall set forth informationnecessaryfor anunderstandingofthe natureof theappealandshallbe
accompaniedby theportionof thedistrict courtrecorddescribedin 11th Cir. R. 33-1(b)(1). Any
appelleemayfile an originalandonecopyofaresponsewith thecourtofappealswithin sevendays
ofthereceiptofthecompletedCivil AppealStatementandshall serveacopyoftheresponseon all
otherparties.

(2) Reviewof administrativeagencyordersandappealsfrom theUnited StatesTax Court.
When the clerk of the court of appealsnotifies the partiesthat an appealor petition hasbeen
docketed,the clerk shall also notify the appellant(s)/petitioner(s)(and cross-appellant(s)/cross-
petitioner(s))that a Civil Appeal Statementform is availableasprovidedin section(a)(4) below.
Theappellant(s)/petitioner(s)(andcross-appellant(s)/cross-petitioner(s))shall file with theclerkof
thecourtofappeals,with serviceon all otherparties,an original andonecopyofacompletedCivil
AppealStatementwithin 10 daysfrom thedatethenoticewastransmittedby theclerkofthecourt
of appeals. The completedCivil Appeal Statementshall set forth informationnecessaryfor an
understandingof thenatureoftheappealor petitionandshall beaccompaniedby theportionof the
recorddescribedin 1 Ith Cir. R. 33-1(b). Any appellee/respondentmayfile anoriginal andonecopy
of a responsewith the courtof appealswithin sevendaysof thereceiptof the completedCivil
Appeal Statementandshallserveacopy of theresponseon all otherparties.
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(3) A Civil AppealStatementis ~ requiredto be filed in (1) appealsorpetitionsin which
theappellant/petitioner(orcross-appellant/cross-petitioner)is proceedingwithouttheassistanceof
counselor in whichtheappellant/petitioner(orcross-appellant/cross-petitioner)is incarcerated;(2)
appealsfrom habeascorpusactionsfiled under28 U.S.C. §~2241, 2254, and 2255; and (3)
immigrationappeals.

(4) Availability of Civil Appeal Statementforms. The Civil AppealStatementform is
availableon theInternetatwww.cal 1 .uscourts.gov.Copiesmayalsobe obtainedfrom theclerkof
thecourtof appealsandfrom theclerkof eachdistrict courtwithin theEleventhCircuit.

(b) Portionsof Recordto AccompanyCompletedCivil Appeal Statement.

(1) Civil appealsfrom United Statesdistrict courtsandtheUnitedStatesTax Court. The
appellantshallfile with eachcompletedCivil AppealStatementthefollowingportionsofthedistrict
courtor tax court record:

(i) thejudgmentor orderappealedfrom;

(ii) any otherorderororderssoughtto bereviewed,including, in bankruptcyappeals.
theorder(s)ofthe bankruptcycourtappealedto thedistrictcourt;

(iii) anysupportingopinion,findingsoffact,andconclusionsoflaw filedby thecourt;

(iv) themagistratejudgesreportandrecommendation,whenappealingacourtorder
adoptingsamein wholeor in part;and

(v) findingsand conclusionsof an administrativelaw judge.whenappealingacourt
orderreviewinganadministrativeagencydeterminationinvolving same.

(2) Reviewof administrativeagencyorders. Thepetitionershall file with eachcompleted
Civil AppealStatementthefollowing portionsof theagencyrecord:

(i) theagencydocketsheet,or indexofdocumentscomprisingtherecord,if oneexists;

(ii) any orderor orderssoughtto be reviewed;and

(iii) any supportingopinion, findings of fact, and conclusionsof law filed by the
agency,board,commission,or officer.

(c) Mediation.

(1) An activeor seniorjudgeofthecourtofappeals,a panelof judges(eitherbeforeorafter
oral argument),or theKinnardMediationCenter,by appointmentof thecourt,maydirect counsel
and partiesin an appeal to participatein mediationconductedby the court’s circuit mediators.
Mediationsareofficial courtproceedingsandthe Kinnard MediationCentercircuit mediatorsact
on behalfofthecourt. Counselfor any partymayrequestmediationin an appealin which aCivil
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Appeal Statementis requiredto be filed if he or shethinks it would be helpful. Suchrequestswill
not be disclosedby the KinnardMediation Centerto opposingcounselwithout permissionof the
requestingparty. The purposesof themediationareto explorethepossibility ofsettlementofthe
dispute,to preventunnecessarymotionsordelayby attemptingto resolveanyproceduralproblems
in theappeal,andto identif~iandclarify issuespresentedin theappeal. Mediationsessionsareheld
in personor by telephone. Counselmust, exceptaswaived by the mediatorin advanceof the
mediationdate,havethepartyavailableduring themediation. Shouldwaiverof partyavailability
be grantedby the mediator,counselmusthavethe authority to respondto settlementproposals
consistentwith theparty’s interests.Themediatormayrequirethephysicalpresenceofthepartyat
an in-personmediationor thetelephoneparticipationof theparty in atelephonemediation. For a
governmentalor other entity for which settlementdecisionsmust be made collectively, the
availability, presence,or participationrequirementmaybe satisfiedby arepresentativeauthorized
to negotiateon behalfofthat entity andto makerecommendationsto it concerningsettlement.

(2) A judge who participatesin the mediationor becomesinvolved in the settlement
discussionspursuantto this rulewill notsit on ajudicial panelthatdealswith thatappeal.

(3) Communicationsmadeduringthemediationandanysubsequentcommunicationsrelated
theretoshallbeconfidential. Suchcommunicationsshallnotbedisclosedby anypartyorparticipant
in themediationin motions,briefs,or argumentto theEleventhCircuit Court of Appealsor to any
court or adjudicativebody that might addressthe appeal’smerits, except as necessaryfor
enforcementof Rule33-1 underparagraph(f)(2), norshallsuchcommunicationsbe disclosedto
anyonenot involved in the mediation or otherwisenot entitled to be kept informedabout the
mediationby reasonof a positionor relationshipwith a partyunlessthewritten consentof each
mediationparticipantis obtained. Counsel’smotions,briefs, or argumentto the court shall not
containany referenceto theKinnard MediationCenter.

(d) Confidential Mediation Statement. The court requires,exceptaswaived by the circuit
mediator,that counselin appealsselectedfor mediationsenda confidentialmediationstatement
assessingtheappealto theKinnard MediationCenterbeforethemediation.TheKinnardMediation
Centerwill not sharetheconfidentialmediationstatementwith theotherside,andit will notbecome
partof thecourt file.

(e) Filin~.zDeadlines.The filing of a Civil Appeal Statementor theschedulingof mediation
doesnot extendthetime for orderinganynecessarytranscript(pursuantto 11th Cir. R. 10-1)orfor
filing briefs (pursuantto 11th Cir. R. 3 1-1). Suchtime maybe extendedby acircuit mediatorto
complywith theserulesif thereis a substantialprobabilitytheappealwill settleandtheextension
will preventtheunnecessaryexpenditureoftimeandresourcesbycounsel,theparties,andthecourt.

(1) NoncomplianceSanctions.

(1) If theappellantor petitionerhasnot takentheactionspecifiedin paragraph(a) of this
rule within thetime specified,theappealor petitionmaybe dismissedby theclerkof thecourtof
appealsafterappropriatenoticepursuantto 1 Ith Cir. R. 42-1.
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(2) Upon failure of a partyor attorneyto comply with the provisionsof this rule or the
provisionsofthecourt’s noticeofmediation,thecourtmayassessreasonableexpensescausedby
thefailure, includingattorney’sfees;assessall oraportionoftheappellatecosts;dismisstheappeal;
or takesuchotherappropriateactionasthecircumstancesmaywarrant.

(g) Useof PrivateMediators.

(1) Uponagreementofall parties,a privatemediatormaybeemployedby theparties,attheir
expense,to mediateanappealthathasbeenselectedfor mediationbytheKinnardMediationCenter.

(2) Suchprivatemediator(i) shall havebeencertifiedorregisteredasamediatorby either
theStateofAlabama,Florida,orGeorgiafor theprecedingfive years;(ii) shall havebeenadmitted
to practicelaw in eithertheStateofAlabama,Florida,orGeorgiafor theprecedingfifteenyearsand
be currentlyin goodstanding;and(iii) shallbe currentlyadmittedto thebarof this court.

(3) All personswhile employedas private mediatorsshall follow the private mediator
proceduresassetforth by theKinnard MediationCenter.

(4) Theprovisionsof this subsection(g) shall be in effect until September30, 2006, and
thereafterif re-authorizedby orderofthis court.
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